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REPLY BRICr FOR DEfENDANT IN ERROR.

Statement of Faoti.

May it please Your Honors:

Not having had the benefit of examining the brief of

the learned counsel for plaintiffs in error before writing

this brief, I ask to be allowed to make a statement of the

facts, as I understand them. The portions of the fol-

lowing statement of facts in quotation marks are taken

from the opinion of Judge Hawley in this case. [See

Tr. pp. 17-22 and 27-28.]

"This is an action of ejectment to recover possession

from the defendant of certain mining ground situate in

Searchlight Mining District, Lincoln county, Nevada,
claimed bv plaintiffs under what is known and desig-

nated as the 'N. B. Grafter' location, and is claimed by

the defendant under what is known as the 'Eddie' lo-

cation.



The complaint was filed July 8, 1904, and among
other things, alleges: (2) 'That plaintiff, W. J. Zerres,

was on the 22nd day of March, 1904, lawfully possessed

as owner in fee simple title and in the possession and en

titled to the possession of that certain mine and mining

claim known as and called the N. B. Grafter mining
claim, situated in the Searchlight mining district, coun-

ty of Lincoln and state of of Nevada,' describing the

same by metes and bounds, (5) 'That the plaintiff be-

ing so possessed, the defendant afterwards and on and
about the day of April, 1904, wrongfully and un-

lawfully and without right entered into the possession

of the said N. B. Grafter mining claim and ousted and
ejected said plaintiffs therefrom, and ever since has

withheld, and still does withhold, the possession of the

said N. B. Grafter mining claim from said plaintiffs.'

The defendant, in his answer, denies the averments in

plaintiffs' complaint. And (6) 'For a further defense

this defendant alleges that he is the owner, by purchase
and location, in fee simple (subject to the paramount
title and rights of the United States) of the Eddie Lode
mining claim, situate in Searchlight mining district,

Lincoln county, state of Nevada,' describing the same by
metes and bounds. The greater portion of the ground
covered by the 'Eddie' claim is included within the

premises claimed by plaintiffs.

It appears from the testimony on the part of plaintiffs

that on January i, 1904, Burr Jeremiah Hurley, John
McDermott. W. J. Zerres and C. H. Wright, located the

ground in controversy designated as the N. B. Grafter,

and monumented the same by posting stakes in mounds
at the corners and side centers of the claim, in compli-
ance with the laws of the United States, and sank a

shaft, as required by the statutes of Nevada. (Cutt.

Com. L., sec. 209.)

The notice posted on the ground reads as follows:
'Notice of relocation ''Eddie" Quarts Claim. Notice

is hereby given, that the undersigned citizens of the
United States, over the age of twenty-one years, have,
in compliance with the requirements of the Revised
Statutes of the United States and local laws and cus-
toms, this day located and claim, 1,500 linear feet along
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the course of this lead, lode or vein of mineral-bearing"

quartz, and 300 feet in width on each side of the middle
of said lead, lode or vein, together with all mineral de-

posits contained therein, and all timber growing within

the limits of said claim, and all water and water priv-

ileges thereon appurtenant thereto, situate in the Search-
light mining district, county of Lincoln, and state of

Nevada, and more particularly described as follows, to-

wit : Commencing at discovery shaft or monument and
said lines running west to stake 2 ; thence north to stake

4; thence east to stake 3; thence south to stake i. Said
claim is bounded on the west by the "Santa Fe" jnd
"Morgan Courtney", on the north by the "Barney Riley"

and "Bonanza", on the east by the "Munyon". This
claim was previously knozvn as the ''Eddie". This claim
shall be known as the N. B. Grafter quartz claim.'

This notice was recorded in the district recorder's

office on February 15, 1904, and in the office of the

county recorder, February 24, 1904. An amended cer-

tificate was posted upon the ground and recorded the

same day in the district recorder's office of Searchlight
mining district, and in the county recorder's office of

Lincoln county, Nevada, on February 24, 1904. It reads
as follows:

'Know all men by these presents : That we the under-

signed citizens of the United States, and owners of the

"N. B. Grafter Lode Claim" do hereby make and file this

our amended certificate of location upon the said lode

claim, situate in the Searchlight mining district, county
of Lincoln, state of Nevada, claiming 300 feet or frac-

tion thereof in width, on each side of the middle of said

lode at the surface, and all veins, lodes or ledges, within
the boundaries of said claim, vv'ith their dips, angles and
variations, 1305 linear feet on said lode running S. 41°

54' E. from this discovery post, and 195 linear feet run-
ning N. 41° 54' W. on said lode, from this discovery
post.

Said lode mining claim is bounded as follows, to-wit

:

Beginning at Cor. No. i S. W. Cor. of claim, thence S.
40° 18' E. 748.7(8 feet to the south side center post, and
on the same course 1497.55 ^^^^ to Cor. No. 2, thence N.
52° 10' E. 275 feet to the east end center post, and on
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same course 535 feet to Cor. No. 3. Thence N. 43° 04'

W. 751.22 feet to the north side center post; and on same
course, 1502.43 to Cor. No. 4, thence S. 52° 10' W. 230
feet to the west end center, and on same course 462.46
feet to Cor. No. i, place of beg'inning. Being the same
lode to which the original location certificate (made by

Burr Jeremiah Hurley, John McDermott, W. J. Zerres

and J. H. Wright) relates, as Hied in hook "D" at pages
No. i2g-i^o, Searchlight mining district records.

Said lode claim is situate in the north half of section

34, twp. 28 south, rang-e 63 east, M. D. M. about one-

half mile N. W. of the Searchlig-ht postoffice, and all cor-

ners and boundaries of said claim are plainly marked
with pine posts 4 inches square and five feet long, set in

mound of stone and earth. A discovery shaft 4 ft. by 6
ft., 10 feet deep has been sunk, near the discovery post,

in all respects in accordance with the laws of the state

of Nevada.

This amended certificate is filed without waiver of any
previous rights, for the purpose of correcting and mak-
ing more specific the boundaries and description of said

lode as originally located upon the ground. Date of
original location, January ist, ipo4. Date of amended
certificate, Februarv 15th, TQ04. Locators. (W. J. Zer-

res, G. H. Wright.)'

Thereafter the plaintifif, W. J. Zerres, as the owner,
prepared another 'amended and additional certificate of

location,' which, among other things, more clearly speci-

fied the markings of the posts on the 'Grafter' claim
and their character, and specified 'date of original loca-

tion, January ist, 1904, date of amended certificate,

February 15th, 1904.' This amended and additional

certificate was recorded in the district records of Search-
light district, June 3d, 1904, and in the county record-

er's office on June 15th, 1904.

On the 3d or z|th of June, 1904, C. E. Mack, one of the

counsel for the plaintifiFs, was in Searchlight district,

and had a conversation with Mr. Vanina, defendant
herein, relative to the ground in dispute in which Vanina
stated that Zerres had no right to the Grafter claim or

ground. 'He said, "it is mine, and I am going to hold
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it", and I told him we would sue him if he attempted to,

and he said : "All right," he should hold it.'

At the time of plaintiff's entry upon the ground desig-

nated as the 'N. B. Grafter' the locators thereof had ac-

tual knowledge of the previous location of the 'Eddie'.

They knew that the 'Eddie' had been staked by the de-

fendant's grantors ; that the notice of location had been

recorded in the district recorder's office; that a shaft

had been sunk thereon to the depth required by law dis-

closing mineral therein. The testimony shows that the

plaintiffs sunk their own shaft but a few feet distant

therefrom, and it is proper here to say, that their own
testimony as to the discovery of mineral therein is very

meager to say the least." * * * *

"It appears from the testimony offered on behalf of

the defendant that the notice of location of the 'Eddie'

claim was posted on the ground on the 9th day of Feb-

ruary, 1902, signed by C. A. DeBerry and L. J. Kaiser,

the locators, and was recorded on March 20, 1902, in the

office of the district recorder of Searchlight mining dis-

trict, where the claim is situate. The testimony shows

that the ground was monumented and staked, and that

soon after the location was made a shaft was sunk on

the ground, disclosing mineral, at a depth of about four-

teen feet, in compliance with the laws of the state of

Nevada. (Cutt. Comp. L., Sec. 209.) On June 12, 1902.

the locators deeded their interest in the ground to J. E.

Packard, and on May 9, 1904, Packard deeded his in-

terest to Charles V^anina, the defendant herein. During
the year 1903 there was labor expended upon the Eddie

claim to the extent of over one hundred dollars.

On April 23, 1904, Packard posted an amended cer-

tificate of the Eddie mining claim upon the ground,

which amicnded certificate was recorded the same day

in the office of the district recorder at Searchlight,

Nevada, and recorded May 2, 1904, in the county re-

corder's office in Lincoln county, Nevada. Vanina
thereafter, on tlie loth day of August, 1904, posted on
the ground an 'amended and additional location cer-

tificate of the Eddie quartz claim', which was recorded

August loth, 1904, in the district recorder's office, and
on August 17, 1904, in the office of the county recorder.



— 8—

On the 19th day of September, 1904, Vanina posted, and
thereafter recorded in the district and county recorder's

office another 'amended and additional certificate of lo-

cation of the Eddie quartz claim.' The testimony shows
that Vanina left Searchlight district in June, 1903, and
returned either in February or March, 1904, and in

April, 1904, he gave a contract to have work done on the

Eddie claim, and testified that over $200 worth of work
was done there in sinking the shaft in 1904, prior to the

commencement of this suit."

This case was tried before the court without a jury,

a jury having been expressly waived by stipulation of

the attorneys. [Tr. p. 13.]

The court decided the case in favor of the defendant

and on Feb. 15th, 1905, findings were signed by the

judge. [Tr. pp. 13-14.] The finding was general in

favor of the defendant, being as follows: ''The court

finds all the issues herein in favor of said defendant and

against the plaintifif." [Tr. p. 14.] The judgment was

entered in accordance with this finding on Feb. 16, 1905,

[Tr. pp. 14-16.]

Thereafter, and after the judgment role had been

made up, the plaintifif, on March 13, 1905, made an ex-

parte application to the court, requesting the court to

sign special findings in the case. This the court refused

to do, and in his order denying the motion therein as-

signs his reasons therefor. [Tr. pp. 66-67.]
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BRIEF.

I.

A re-location of a mining claim impliedly admits the

validity of a prior location. There can he no re-location

unless there has been a prior valid location or something

equivalent of the same property. There can be no re-

location until there has been an abandonment or for-

feiture.

Belk V. Meagher, 104 U. S. 279-289;

Lindley on Mines, (2 ed.) Sec. 404;

Snyder on Mines, Vol. i. Sees. 573-580;

Barringer & Adams on Mines, 306;

Wills V. Blaine, 4 N. M'ex. 378 ; 20 Pac. 789-802

;

Providence G. M. Co. v. Burke, (Ariz.) 57 Pac.

641-644;

Quigley v. Gillette, loi Cal. 462;

Hammer v. Garfield M. Co., 130 U. S. 291-301.

11.

A forfeiture cannot be established except upon cleat

and convincing proof of the failure of the former owner

to have work performed or improvements made to the

amount required by lazv.

McCulloch V. Murphy, 125 Fed. 147-150;

Book V. Justice Mining Co., 58 Fed. 106;

Justice Mining Co. v. Barkley, 82 Fed. 554-559;

Emerson v. McWhirter, 133 Cal. 510;

Axion Mining Co. v. White, 10 S. D. 198-201
; 72

N.' W. 462.

III.

Compliance zvith the Nevada Statute as to location,

work and recording of a location certificate containing



a full statement of all the facts and matters required by

the statute is mandatory, and if such certificate is not

made and recorded, the record of the location is void.

Lindley on Mines, Sees. 379-380-384;

Snyder on Mines, Sees. 405-409;

Sissons V. Sommers, (24 Nev. 379), 55 Pac. 829;

Purdum v. Laddin, 59 Pac. 153 (Mont.)

;

Sanders v. Noble, (Mont.) 55 Pac. 1037;

Hahn v. James, et ai, (Mont.) 73 Pac. 965;

Wilson V. Freeman, (Mont.) 75 Pac. 84;

Butte City \A'ater Co. v. Baker, 28 Mont. 222; 72

Pac. 617; and (s. c.) on Appeal U. S. S. Court,

196 U. S. 119;

Poujade v. Ryan, 21 Nev. 449, and t,t, Pac. 659;

Golden Fleece Mining Co. v. Cable Cons. Co., 12

Nev. 312;

Gleason v. Mining Co., 13 Nev. 442.

IV.

The defendant in error claims that the "Eddie" loca-

tion zvas perfected by the filing of a valid certificate of

location, before the re-locators of tJic ground had fully

completed their location; that the discoverer hazing first

perfected his location, Jiis rights related back to the time

of discoi'cry, and gave him the superior right to the

property.

Walton V. Wild Goose M. & T. Co., 123 Fed. 209;

Preston v. Himter, 67 Fed. 996-999;

Faxon v. Barnard, 2 McCrary 44 ; 4 Fed. 702

;

Van Zandt v. Mining Co., 2 McCrary 159; 8 Fed.

725;

Strepey v. Stark, 7 Colo. 614; 5 Pac. iii

;
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Craig V. Thompson, lo Colo. 517; 16 Pac. 24;

Omar v. Soper, 11 Colo. 380; 18 Pac. 443;

McEvoy V. Hyman, 25 Fed. 596;

Belk V. Meagher, 104 U. S. 279-283;

Oscamp V. Mining Co., 7 C. C. A. 233 ; 58 Fed. 293

;

Wade Mining Claims, Sec. 30, page 56;

Gonti V. Russell, 3 Mont. 358;

McGinnis v. Eggbert, Colo. 5th Pac. 652-654;

North Noonday M. Co. v. Orient M. Co., i Fed.

522;

Jupiter M. Co. v. Bodie M. Co., 11 Fed. 666;

Zollars V. Evans, 5 Fed. 172.

V.

This case was tried before the court without a jury, a

jury having been expressly waived, (Tr. p. ijj and the

finding zvas general. (Tr. p. 14.) Upon writ of error

therefore this court can only review the errors of law

occurring at the trial, that ivere didy excepted to, if any

such errors there zvere.

At the close of the evidence no special findings zuere

asked from the court, and the evidence cannot therefore

be reviezued.

We make the following nine propositions, and cite

certain cases under each, in support of the above gen-

eral proposition.

(i) Findings, general or special, haz'e the effect of

a verdict of a jury. And are conclusive if there be any

evidence to support them.

Norris v. Jackson, 9 Wall. U. S 125 ;

Reed v. Stapp, 52 Fed. 641

;

Stanley v. Albany County, 121 U. S. 535;
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King V. Smith, i lo Fed. 95 ;

The Abbortsford, 98 U. S. 443

;

Grayson v. Lynch, 163 U. S. 468; affirming Lynch

V. Grayson, 7 N. Mex. 26;

St. Lonis V. Rutz, 138 U. S. 226;

Hathaway v. Cambridge First Nat. Bank, 134 U
S. 495

;

Walnut V. Wade, 103 U. S. 683

;

U. S. V. Dawson, loi U. S. 569;

Dooley v. Peace, 88 Fed. 448;

Walnut V. Wade, 103 U. S. 683;

Smiley v. Barker, 83 Fed. 684;

St. Louis Fourth Nat. Bank v. Belleville, 83 Fed.

675;

Distilling etc. Co. v. Gottschalk Co., 66 Fed. 609;

Pacific Postal Tel. Cable Co., v. Fleischner, 66 Fed.

899.

(2) Where there is a general finding, the bill of ex-

ceptions cannot he used to bring up the zvhole testimony

for review any more than in a trial by jury.

St. Louis V. Western Union Tel. Co., 166 U. S. 388;

Grayson v. Lynch, 163 U. S. 468; affirming Lynch

V. Grayson, 7 N. Mex. 26;

The Abbotsford, 98 U. S. 440;

Coddington v. Richardson, 10 Wall. (U. S.) 516.

(3) Unless at the close of all the evidence the court

is asked to declare that the evidence is not suiUcient, and

then only zvhen the bill of exceptions states that all the

evidence is sent up.

Crawford v. Foster, 83 Fed. 975

;

U. S. Mutual Ace. Assoc, v. Robinson, 74 Fed. 10.
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We may remark that at the close of the evidence in

this case the court was not asked to declare anything as

to the evidence and zvas not asked to make any special

findings, and the evidence not being before the court it

cannot be reviewed.

(4) A general finding is conclusive upon all matters

of fact, precisely as the verdict of a jury.

Lehnen v. Dickson, 148 U. S. 71

;

Martinton v. Fairbanks, 112 U. S. 670;

U. S. V. American Bonding etc. Co., 89 Fed. 925

;

Insurance C. v. Folsom, 18 Wall (U. S.) 237;

Woodbury v. Shawneetown, 74 Fed. 205

;

Rhodes v. U. S. National Bank, 66 Fed. 512;

Distilling etc. Co. v. Gottschalk Co., 66 Fed. 609;

Skinner v. Franklin County, 56 Fed. 783;

British Queen M'. Co. v. Baker Silver M. Co., 139

U. S. 222;

Evans v. Kister, 92 Fed. 832.

( 5 ) The review where the finding is general is limited

to the sufficiency of the complaint and the ridings in the

progress of the trial, if any be preserved, on questions

of law.

St. Louis V. Western Union Tel. Co., 166 U. S. 388;

Lehnen v. Dickson, 148 U. S. 71

;

Martinton v. Fairbanks, 112 U. S. 670;

Otoe County v. Baldwin, 1 1 1 U. S. i

;

Ohio V. Marcy, 18 Wall. (U. S.) 552;

Richmond v. Smith, 15 Wall. (U. S.) 429:

Miller v. Brooklyn L. Ins. Co., 12 Wall. (U. S.)

285;

Flanders v. Tweed, 9 Wall. (U. S.) 425;
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New Orleans v. Caines, 22 Now. (U. S.) 141;

Key West v. Baer, 66 Fed. 442

;

Crawford v. Foster, 84 Fed. 939;

St. Louis Fourth Nat. Bank v. Belleville, 83 Fed

675;

Otoe County v. Baldwin, 1 1 1 U. S. i

;

Dickson v.,Planters Bank, 16 Wall. (U. S.) 250;

Coddington v. Richardson, 10 Wall. (U. S.) 516.

There is no question here as to the pleadings, and the

only rulings in the progress of the trial which are men-

tioned in the assignment of errors are the first three

assignments to the introduction to the location notice,

and the two certificates of location. None of the other

assignments can be considered by this court, and we

treat of those further on in our argument.

(6) Upon a general finding there is presented on ap-

peal no question of the suificiency of tJie facts found to

support the judgment.

Woodbury v. Shawneetown, 74 Fed. 205.

But upon a proper request for a definite riding at the

close of all the evidence, the question of the sufficiency

of the evidence to zvarrant the finding may be raised and

reviezved.

Barnard v. Randle, no Fed. 906;

See dissenting opinion in Searcy County v. Thomp-

son, 66 Fed. 92

;

Martinton v. Fairbanks, 112 U S. 670;

O'Neil V. Manhattan L. Ins. Co., 71 Fed. 254.

(7) ''When a party in the Circuit Court waives a

jury, and agrees to submit his case to the court, it must
be done in writing; and if he wishes to raise any question
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of law upon the merits in the court above, he should re-

quest special findings of fact by the court framed like a

special verdict of a jury, and then reserve his exceptions

to those findings, if he deems them not to be sustained

by any evidence; and if he wishes to except to the con-

chisions of law, drawn by the court from the facts found,

he should have them separately stated and excepted to.

In this way, and in this way only, is it possible for him
to review completely the action of the court below upon
the merits."

Per Caft. J., in Humphreys v. Cincinnati Third Nat.

. Bank, 75 Fed. 855;

Followed in Fales v. New York L. Ins. Co., 98 Fed.

A jury was expressly waived in this case. [Tr. p. 13.]

At the close of the evidence in this case no special

findings were asked and the action of the court upon the

merits cannot therefore be reviewed.

(8) The only use zuhich can be made of the hill of ex-

ceptions of facts, is to present the rulings of the court

in the progress of the trial upon questions of law.

The E. A. Packer, 140 U. S. 360;

The Annie Lindsley, 104 U. S. 185;

Walnut V. Wade, 103 U. S. 688

;

The Abbotsford, 98 U. S. 440;

Norris v. Jackson, 9 Wall. (U. S.) 125;

Key West v. Baer, 66 Fed. 441.

(9) // tJie -findings of fact be general, only such rul-

ings zvill be reviezved as are presented bM a bill of ex-

ceptions.

Wilson V. Merchants' L. & T. Co., 183 U. S. 121;

St. Louis V. Western Union Tel. Co., 166 U. S. 388;

Grayson v. Lynch, 163 U. S. 468; affirming Lynch
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Santa Anna v. Frank, 113 U. S. 339;

Mercantile Mut. Ins. Co. v. Folsom, 18 Wall. (U.

S.) 237;

Dirst V. Morris, 14 Wall. (U. S.) 484;

Flanders v. Tweed, 9 Wall. U. S. 425

;

American Credit Indemnity Co. v. Athens Woolen

Mills, 92 Fed. 581

;

U. S. V. Indian Grave Drainage Dist., 85 Fed. 928;

Bethell v. Mathews, 13 Wall. U. S. i

;

Bassetv. U. S.,9Wall. 38;

Campbell Commission Co. v. Trammell, 74 Fed.

917;

Key West v. Baer, 66 Fed. 440.

VI.

We insist that none of the assignments of error, ex-

cept the first three, can he considered by this court, and

that the first three, even if good, zvhich zve strenuously

deny, relate to immaterial evidence which did not preju-

dice the plaintiff in error, and is no ground for reversal

of the judgment.

That the fonrth and fifth assignments of error are ex-

ceptions to a general finding, and bring up no question

for review.

That the sixth and seventh assignments of error can-

not be considered, as they refer to umtters not properly

a part of the record and occurring after the entry of

final judgment, and the judgment can only be reversed

on account of errors occurring at the trial.

Taking up the said assignments of error separately

we make to them the following objections:
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(i) The location notice of the defendant' in error was

a substantial compliance with the law, and the objection

thereto was properly overruled.

Book V. Justice Mining Co., 58 Fed. 106-115;

I Lindley on Mines (2 ed.), Sec. 355, and authori-

ties there cited;

I Snyder on Mines, 368

;

McCulloch V. Murphy, 125 Fed. 147-149;

Sanders v. Noble, 22 Mont. 1 10-137.

(2) The second assignment is hypercritical, and re-

fers only to clerical errors.

See cases cited under the last head, also

Walton V. Wild Goose M. & T. Co., 123 Fed. 209-

214.

(3) The last two propositions (i and 2) apply with

even greater force to the third assignment of error, and

the defendant in error claims that the introduction of his

record title was wholl}^ unnecessary, and immaterial, and

that the plaintiff was not prejudiced by th^ introduction

thereof.

Belk V. Meagher, 104 U. S. 284; in which case, as

to similar proof the court said:

"It is nowhere disputed that Humphrey and Allison
were the locators and owners of the claim originally.

The proof by tJie record was therefore probably unneees-
sary."

(4) The fourth and fifth assignment of error cannot

be considered, as they are exceptions to a general find-

ing or an attempt to review the testimony in the case.
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A general finding cannot be reviewed by a bill of ex-

ceptions or in any other manner.

Bowden v. Burnham, 59 Fed. 752;

Rodecker v. Litauer, 59 Fed. 857.

An exception to a general finding brings up no ques-

tion for reviezv.

Wilson V. Merchants L. & T. Co., 183 U. S. 121

;

British Queen M. Co. v. Baker Silver M. Co., 139

U. S. 222;

Springfield F. & M'. Ins. Co. v. Sea, 21 Wall. U. S.

158;

Burrows v. Niblack, 84 Fed. 1 1 1

;

Groves v.- Sentell, 69 Fed. 223

;

Rhodes v. U. S. Nat. Bank, 66 Fed. 512;

Searcy County v. Thompson, 66 Fed. 92.

When the statute speaks of the "ridings of the court

in tJie progress of the trial" , it includes all rulings on

questions of lazv zvhicJi the court may make dozvn to the

time the finding of facts is formally made.

Clements v. Phoenix Ins. Co., 7 Blatchf. (U. S.) 51

;

White V. German Alliance Ins. Co., 103 Fed. 260;

Key West v. Baer, 66 Fed. 443.

It does not inchide the general or special finding nor

the conclusions embodied in such general finding.

Crews V. Brewer, 19 Wall. (U. S.) 70;

Cooper V. Omohundro, 19 Wall. (U. S.) 65;

Mercantile Mut. Ins. Co. v. Folsom, t8 Wall. (U.

S.) 237;

Key West v. Baer, 66 Fed. 443 ;

Rhodes v. U. S. Nat. Bank, 66 Fed. 512;

Distilling etc. Co. v. Gottschalk Co., 66 Fed. 610.
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VI.I.

The defendant elaiuis that the sixth and seventh as-

signment of error cannot he considered by this court as

they refer to an order made after final judgment, and

upon ex-parte application of the plaintiffs, requesting

that special findings be signed by the court.

(i) British Queen M. Co. v. Baker S. M. Co., 139

U. S. 222;

Wesson v. Saline Co., y^, Fed. 917-918;

Austin V. Hamilton County, yG Fed. 208-210;

Daube v. Philadelphia Co., yy Fed. 713-715;

West Va. N. R. Co. v. U. S., 134 Fed. 198-202;

Rev. Statutes U. S., 649-700.

(2) A finding may be either general or special, but

not both.

British Queen M. Co. v. Baker Silver M. Co., 139

U. S. 222;

Wesson v. Saline County, 7S Fed. 917;

Austin V. Hamilton County, 76 Fed. 208;

Daube v. Philadelphia etc. Co., yy Fed. 713;

Wright v. Bragg, 96 Fed. 731

;

Corliss V. Pulaski County, 116 Fed. 289;

Sees. 649 and 700 Rev. Stats.

;

West Va. V. U. S., 134 Fed. 198-202.

(3) Whether the findings shall be special or general

rests in the discretion of the court.

Mercantile Mut. Ins. Co. v. Folsom, 18 Wall. (U.

S.) 237; affirming Folsom v. Mercantile Mut.

Ins. Co., 9 Blatchf. (U. S.) 201;

Dirst V. Morris, 14 Wall. U. S. 484;
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Aetna L. Tns. Co. v. Hamilton County, 79 Fed. 575

;

Distilling etc. Co. v. Gottschalk Co., 66 Fed 609

;

Key West v. Baer, 66 Fed. 440;

Marye v. Strouse, 5 Fed. 494;

Clement v. Phoenix Ins. Co., 7 Blatchf. (U. S.) 51

;

White V. Thatcher, 78 Fed. 862.

VIII.

There is no conflicf betzveen any proposition made by

Judge Hawley in this case, and the proposition decided

in the Butte City Water Co. v. Baker.

Butte City Water Co. v. Baker, 28 Mont. 222; 72

Pac. 617, and (s. c.) on appeal U. S. S. Court,'

Fed. .

Decision in this case [Tr. p. 32]. ;

ARGUMENT.

I.

A Relocation of a Mining Claim Impliedly Admits

THE Validity of a Prior Location. There Can

BE NO Relocation Unless There Has Been a

Prior Valid Location or Something Equiva-

lent OF THE Same Property. There Can Be No
Relocation Until There Has Been an Aban-

donment or Forfeiture.

Lindley on Mines, Section 404;

Belk V. Meagher, 104 U. S. 279-289.

In the case of Wills v. Blaine, 4 N. Mex. 378, s. c. 20

Pac. 798, it is held:

"A relocation of a mining claim is an implied admis-

sion of the validity of the original location and an asser-



—21—

lion that the relocator claims a forfeiture by reason of

the faihire on the part of the locator to make his annual

expenditure."

In this case the court says

:

"The statute relating- to the relocation of mining

claims seems to indicate by the phraseology used, that

the relocator stands in an attitude different from the

original locator. It says, 'On each claim located after

the loth day of May, 1872, and until a patent has been

issued therefor, not less than one hundred dollars worth

of labor shall be performed or improvements made dur-

ing each year. * * * * Upon the failure to comply

with this condition (of annual expenditure), the claim

or mine upon which said failure occurs shall be open to

relocation in the same manner as if no location of the

same had ever been made. The original locator is a

discoverer, and holds only on condition that he makes

the annual expenditure required by law. A relocator,

when he so described himself in the notice, solemnly

admits in an instrument which is made a matter of rec-

ord that he is not a discoverer of mineral but an appro -

priator thereof on the ground that the original discov-

erer had perfected his right. The notice becomes in

some sense an instrument of title—a record. It is an

equwalent of an admission of record to the original

locator that the relocator claims a forfeiture by reason

of the failure on the part of the first locator to make his

annual expenditure. This we believe to be the doctrine

of Belk V. Meagher, supra, and on that authority sustain

the instruction of the court below on that point."

And further on the court says

:

''The defendants, by recitals of their location notice,

had conclusively, as zve think, admitted tJie validity of

the plaintiffs original location; so that there zvas but

the single issue of fact before the jury and that zvas as to

tJie performance by tJie plaintiff of the annual labor each

year, as required by lazv. There was no question whether
some outstanding title in another was not higher and
better than that of the plaintiff but the single question



^-22—

whether the annual work has been done as required by
law."

Further on the court says

:

"The peculiar right which the holder of a valid loca-

tion of mineral lands is thus defined in Gwillam v. Don-
nellan, 115 U. S. 49: 'A valid and subsisting location of

mineral land made and kept up in accordance with the

provisions of the statute of the United States has the

effect of a grant by the United States of the right of

present and exclusive possession of the lands located.'
"

Mr. Lindley, Section 404, says:

''A relocation impliedly admits the validity of the

prior location. There can be no relocation unless there

has been a prior valid location, or something equivalent,

of the same property.

The courts draw a distinction between a locator and
a relocator, classing the former as an original discov-

erer of mineral before unknown, and the latter as the

mere appropriator of mineral discovered by another

who had failed to exercise the privilege conferred upon
him by law. The relocation is equivalent to an admis-

sion that the relocator claims a forfeiture by reason of

the failure on the part of the first locator to comply with

the law. Such being the case, the only inquiry is, as to

whether or not the original locator performed the req-

uisite work."

In the case of Providence Gold Co. v. Burke (Ariz.),

57 Pac. 641-644, it is said:

"The first assignment of error is upon the following

instructions: 'And you are further instructed that the

burden of proof is upon the defendant to show that the

said O'Donnell failed to do the amount oF $100 worth
of work upon what is known as the "Wizard Claim" in

the year 1*^95.' Under the issue this was not an erron-

eous instruction. The answer admitted the former loca-

tion of plaintiff's Wizard claim. Defendant made his

location u])on the same ground upon the a])])rchcnsion

and theory that plaintiff's Wizard claim had l)een for-
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feited, and made such allegation in his answer. In the

case of Hammer v. Mining Co., 130 U. S. 291-301, 9
Sup. Ct., 552, where the same question was decided, it

was said: "As to the alleged forfeiture set up by de-

fendant, it is sufficient to say that the burden of proving

it rests upon him; that the only pretense of forfeiture

was that sufficient work, as required by law, each year,

was not done on the claim in 1882, and that the evidence

adduced by him on that point was very meager and un-

satisfactory, and was completely overborne by the evi-

dence of plaintiff (citing the case of Belk v. Meagher,

104 U. S. 279). A forfeiture cannot be established except

upon clear and convincing proof of the failure of the

former owner to have work performed, or improvements
made, to the amount required by law."

In the decision in this case upon this point Judge

Hawley said: [Tr. pp. 25 and 26.]

"The original notice of the Grafter purports upon its

face to be a 'relocation' of the 'Eddie' claim, and in the

body of this notice it is stated that 'this claim was prev-

iously known as the "Eddie".' A relocator of a mining
claim stands in a different attitude from that of an or-

iginal locator. The original locator of mining ground
is a discoverer of the mineral therein contained. A re-

locator is not a discoverer of the mineral hut an appro-

priator tJiereof, and cannot Jwld the ground except upon
making proof that tJie original locator had abandoned
or forfeited his right by failure to comply witJi the

mining lazvs."

All the authorities agree that a relocation impliedly

admits that there has been a valid prior location, because

there can be no relocation unless there has been a prior

valid location or something equivalent thereto. There

can be no relocation until there has been an abandonment

or forfeiture of the ground by the first locator.

Belk V. Meagher, 104 U. S. 279, 289

;

Lindley on Mines, Vol. i (2 ed.), Sec. 404;
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Snyder on Mines, Vol. i, Sees. 573, 580;

Barringer & Adams on Mines, 306;

Wills V. Blaine, 4 N. Mex. 378 ; 20 Pac. 798, 802

;

Providence C. M. Co. v. Burke, 57 Pac. 641, 644;

Quigley v. Gillette, loi Cal. 462.

In this character of cases the burden of proving a for-

feiture rests upon the party claiming it, whether it be

by the plaintiff or defendant.

In Hammer v. Garfield Mining Co., 130 U. S. 291,

301, the court said:

"As to the alleged forfeiture set up by defendant, it is

sufficient to say that the burden of proving it rested up-

on him; that the only pretense of a forfeiture was that

sufficient work, as required by law, each year, was not

done on the claim in 1882; and that the evidence ad-

duced by him on that point was very meager and un-

satisfactory, and was completely overborne by the evi-

dence of the plaintiff. Belk v. Meagher, 104 U. S. 279.

A forfeiture cannot be established except upon clear and
convincing proof of the failure of the former owner to

have work performed or improvements made to the

amount required by law."

See McCulloch v. Murphy, 125 Fed. 147, 150, and

authorities there cited.

See also Book v. Justice Mining Co., 58 Fed. 106;

Justice Mining Co. v. Barkley, 82 Fed. 554-559;

Emerson v. McWhirter, 133 Cal. 510;

Axion Mining Co. v. White, 10 S. D. 198, 201
; 72

N. W. 462.

The position we take is that the plaintiffs in error,

claiming under a "relocation" of the "Eddie" ground,

were estopped to deny the location of the "Eddie", and

that the burden was upon them to establish a forfeiture

;
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and to show that the defendant and his grantors had not

performed the annual assessment work upon the "Ed-

die". This they utterly failed to do as very much more

than the annual amount of labor required had been per-

formed each year since the claim was located.

This being the condition of matters it was not incum •

bent upon the owners of the "Eddie" to introduce their

record title, and the introduction of the location notice

and certificates were unnecessary and to make out a case,

immaterial, and even though improperly admitted,

which we strenuously deny, the plaintiffs in error were

not prejudiced thereby, since the judgment must neces-

sarily have been the same, whether those records had

been introduced or not.

II.

Each Side Argued Upon the Trial That the

Certificate of the Other Was Void, and Cited

the Following Cases, and Made the Follow-

ing Propositions:

Compliance zvifli the Nevada Statute as to location

work and recording of a location certificate containing a

full statement of all the facts and matters required by

the statute is mandatory, and if such certificate is not

made and recorded, the record of the location is void.

Lindley on Mines, Sec. 379-380-384;

Snyder on Mines, Sec. 405-409;

Sissons V. Sommers, (24 Nev. 379), 55 Pac. 829;

Purdum v. Laddin, 59 Pec. 153 (Mont.)
;

Sanders v. Noble (Mont.), 55 Pac. 1037;

Hahn v. James, ct al., (Mont.), ^t, Pac. 965;

Wilson V. Freeman (Mont.), 75 Pac. 84.
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See also,

Butte City Water Co. v. Baker, 28 Mont. 222
; 72

Pac. 617, and (s. c.) on Appeal U. S. S. Court,

196 U. S. 119.

In the case of Poujade v. Ryan, 21 Nev. 449, s. c. 33

Pac. 659 (decided 1893), it is said:

"We know of no law requiring a notice of location to

contain a reference to a permanent monument or natural

object. It is the record of the location that must contain

this reference and only when the district laws require

<=uch record to be made."

Golden Fleece M. Co. v. Cable Con. Co., 12 Nev.

312;

Gleason v. Mining Co., 13 Nev. 442.

"There was no evidence offered concerning the local

laws of this district, nor indeed does the recorded notice

seem to have been offered for the purpose of proving
compliance with any rule requiring recordation, but

rather as the notice which was posted upon the mine as

a part of the location thereof. As such, there was no
error in admitting it. Without proof of a law requiring

recordation, the fact that it had been recorded made it

no better or worse than if it had not."

In the case of Golden Fleece Co. v. Cable Con. Co.,

T2 Nev. 324, it is said:

"Proof of a record is totally irrelevant without proof

of some regulation making a record obligatory or giv-

mg it some effect."

In the case of Sisson.s v. Sommers, (Nev.) 55 Pac.

829, it is held:

"The Statute of 1897, page 103, Sec. 2, requiring the

locator of a mine, in order to hold his claim, to sink a
discovery shaft, or make a cut of certain depth within

ninety days after location, is not in conflict with the act
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of Congress which gives the locator one year to do one
hundred dollars worth of labor prescribed by Congress
as a condition of holding the claim."

It is also held that:

"Non-compliance with the miners' rules or with the

state or Federal laws regarding locations, works a for-

feiture of the claim, whether such rules or laws so pro-

vide or not."

In this case the court says:

"In Erhart v. Boaro, 113 U. S. 527, the Supreme
Court of the United States recognizes the validty of the

Colorado Act regarding such discovery work. We re-

gard that case as sufficient authority on the subject.

Many cases maintaining the validity of such state legis-

lation are cited by Barringer & Adams in their work on
the law of Mines and Mining.
To enable a party to maintain a right to a mining claim

after the right is acquired, it is necessary that the party

continue substantially to comply, not only with the laws
of Congress, but with the valid laws of the state and
valid rules established by the miners in force in the dis-

trict where the claim is situated upon which such right

depends. Failure to comply with such laws and rules

works a forfeiture, whether the laws and rules provide

for forfeiture for non-compliance or not, and the mining
claim becomes subject to location by any cjualified lo-

cator. Citing:

Mallett V. Mining Co., ist Nev. 188;

Oreamuno v. Mining Co., ist Nev. 215;

Barringer & Adams Mines, 300."

In the case of Sanders v. Noble (Mont.), 55 Pac.

1037-1046, the court says:

"The distinction between the notice of discovery or

notice of location required to be posted on the claim by
Section 3610 and the declaratory statement required to

be filed for record by Section 3612, is a substantial one,

easily understood when the purpose of each is kept in



mind. Notice of discovery should be, and usually is,

posted immediately at the discovery hole and often be-

fore the discoverer can even survey or possibly measure
his ground. It is often done before even specific bear-

ings are known. It is simple announcement and meant
only to be a simple notice of a discovery and of an in-

tention to claim the vein discovered, and, by posting it,

the discoverer finds an easy and quick way to announce
his claim. Afterwards, though, when an opportunity

is had to follow the vein on its strike, then the boundaries

must be marked and the claim be described by reference

to natural objects or permanent monuments. Then it

is, too, but not before, that the evidence of the location

must be preserved by recording the declaratory state-

ment containing such description of the location, with

reference to some natural object or permanent monu-
ment and as will identify the claim. The notice of loca-

tion is a protection to the discoverer during the process

of location. 'The record of a mining claim,' says Judge
Ross in Gurd v. Oil Co., 60 Fed. 531, 'when one is re-

quired, is intended to contain a more exact and specific

description of the claim than the notice posted upon it'."

In the case of Purdum v. Laddin (Mont.), 59 Pac.

153, it is held:

"Under Political Code, Sec. 3612, providing that the

declaratory staieuient containing dcscripnon of a min-
ing claim filed zvitJi the county clerk tnii'-t contain the

location and description of each corner zuith the mark-
ings thereon, a statement describing a claim by meets
and bounds and giving no description of the corners or

the markings thereon, is invalid."

In this case the court says:

"Section 3612 of Political Code provides that within

90 days from the date of posting on the claim the loca-

tion notice refjuired by Sec. 361 1, there must be filed

with the county clerk a declaratory statement which
must contain, among other things, '7

—

The location and
description of each corner, tvith tJie markings thereon.'

The statute is mandatory and sul)stantial compliance
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with its provisions is necessary to perfect a valid loca-

tion. 'A location is not made by taking possession

alone, but by working on the ground, recording, and

doing whatever else is required for that purpose by the

acts of Congress and the local laws and regulations.'

Belk V. Meagher, 104 U. S., 284; Mining Co. v. Ham-
mer, 6 Mont. 53, 8 Pac. 153. That the legislative assem-

bly had power to enact Sections 3610 and 3618 of the

Political Code is, in this state, too firmly established to

permit of serious discussion or doubt ; and that the pro-

visions of these sections are mandatory, reasonable and
not in conflict with any act of Congress, seems clearly

within the principles announced or tacitly recognized in

O'Donnell v. Glenn, 19 Pac. 302; McGowan v. McLay,
40 Pac. 602."

In the case of Hahn v. James (Mont.), 'j'}^ Pac. 965,

it is held:

"Under Political Code, Section 3612, requiring, in

case of location of a mining claim, that there be filed

a declaratory statement setting forth the dimensions and
location of the discovery shaft and the location and de-

scription of each corner with the markings thereon, a

statement referring to the discovery shaft only by the

statement that the claim extends a certain number of

feet north and south of the center of such shaft and
to the corners and markings thereon only by the state-

ment that the location is marked by substantial posts of

stone at each corner, is insufficient."

It is also held: "A locator of a mining claim who
has not filed a declaratory statement as required by
Pol. Code, Sec. 3612, and who has not actual possession,

cannot have judgment in an action under C. C. P., 13 10,

to determine an adverse claim, though defendants have
made no valid location."

In this case the Court says : "The provisions of these

sections of the statutes were considered in Purdam v.

Laddin, 59 Pac. 153, and the conclusions are there an-

nounced that a substantial compliance with them is

necessary to perfect a valid location. While all the
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other steps prior to the record of a notice may have
been taken, yet, without the record in substantial com-
phance with the statute, the location is of no value.

The court erred, therefore, in admitting the copy of

the notice in evidence, as well as in directing a verdict

for the plaintiff; for the notice was of no evidential

value whatever, as tending to establish any right or title

to the ground in controversy to the plaintiff."

And the court further says : "Having failed to com-
ply with the statute so as to make his constructive pos-

session good as against any person claiming adversely

to him, nothing short of actual possessio pedis disturbed

by any intruder would give him the right as against such

intruder. Being without incoh'ote title to the ground by
location, and having no actual possessio pedis which
could be disturbed by the wrongful act of the defend-

ants, he is not entitled to recover as against them, no
matter whether they had made a valid location of the

ground or not. So long as public lands are not appro-

priated under the provisions of some statute, or are in

the actual possession of the claimant by personal pres-

ence thereon or by substantial enclosure, they are free

and open to all persons whomsoever to be occupied and
appropriated as they may wish."

In the case of Wilson v. Freeman (Mont.), 75 Pac.

84, it is said:

"The recorded declaratory statement does not satisfy

the requirements of these provisions (namely, the pro-

visions of the statute). The only reference to a dis-

covery shaft for the purpose of giving its dimensions is

as follows:

Snow Storm "is a relocation of the Monarch lode

claim, on which the discovery was a shaft which was
10 feet in depth and 4^/2 feet in size" not that these were
its dimensions, "at the date of such relocation."

No reference is made to the discovery shaft or its

equivalent ujwn which the location is based, except the

recitals, "from the center of discovery shaft, which is
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an open cut lo feet deep," and, "beginning at an open cut

which is the point of discovery", neither is sufficient to

give, as a fact, the dimensions and locations of the dis-

covery shaft or its equivalent." And further on the court

says

:

"Therefore we are satisfied that the declaratory state-

ment introduced in evidence by the plaintififs and appel-

lants was absolutely void, and gave the plaintiffs and
appellants no right to maintain the suit in controversy or

have judgment entered in their favor upon said suit."

III.

The Defendant in Error Claims that the "Eddie"

Location was Perfected by the Filing of a

Valid Certificate of Location, Before the

Relocators of the Ground Had Fully Com-

pleted their Location; They Having Failed

to File a Valid Certificate of Location until

AFTER THE "EdDIE" CERTIFICATE OF APRIL 23,

1904, Had Been Posted on the Ground, and Re-

corded AS Provided by Law. That this Act

Gave the Owners of the "Eddie" a Perfect

Record Title, Discovery, and all Other Acts

of Location, and Annual Labor Having Been

Performed by Them Previously.

The plaintiffs in error admit that their notice of lo-

cation was not valid. They admit that their first cer-

tificate was void. Their argument is that the "Eddie"

claim was forfeited by the non-recording of the loca-

tion certificate, and their entry upon the ground. But

certainly the "Eddie" claim was not forfeited until their

rights had become complete, which never occurred, for
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more than ninety days past, and they recorded no legal

certificate. The "Eddie" claim was perfected by posting

and recording a legal certificate on April 23rd, 1904,

fully four months after the pretended location of the

"Grafter" claim, and at that time they admit that they

had not recorded any legal certificate. It is said that

there is no evidence, that the "Eddie" certificate was

posted on the claim, but the certificate so recites

[Tr. page 52], and the evidence given at the trial is not

before this court and cannot be reviewed.

By what system of logic can plaintiffs claim that

they could record an amended certificate after ninety

days, while the owners of the "Eddie" had no right so to

do because a longer time had elapsed ?

An amended and additional location certificate of the

"Grafter" was filed for record June 3rd, 1904. [Tr.

p. 21.]

In their written brief upon motion for new trial, coun

sel for the plaintiffs said: "It is true that the mere

failure to record the certificate within ninety days after

posting the notice does not render the location invalid,

provided no adverse rights intervened before such re-

cording. The same is true of the failure to sink the

discovery shaft or mark the boundaries of the claim if

the work is completed before other rights attached
"

[Citing I. Lindley on Mines, 390; McGinnis v. Eggbert,

8 Colo. 41.]

In the same brief counsel also said as to the first cer-

tificate of the "Grafter", that of February 23rd: "As

a certificate it was defective, if at all, in that it did not

contain the markings on the corner posts", and again

they say of it: "The next document posted on the
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ground was the 'Grafter' certificate of location. This

document contained every fact required by Section 208

(Compiled laws) and as a notice was perfect. The

first perfect notice was posted on the ground by the

plaintifif Feb. 15, 1904."

This notice, as well as that of June 15th, 1904;

each state that the "Grafter" claim was located on Jan-

uary I St, 1904.

The first notice of location of the "Grafter" read as

follows [Tr. p. 41] : "Notice of Relocation Eddie

Quartz Claim. Notice is hereby given that the under-

signed citizens of the United States, over the age of

twenty-one years, have, in compliance with the require-

ments of the Revised Statutes of the United States and

local laws and customs, this day located and claim 1500

linear feet along the course of this lead, lode or vein

of mineral bearing quartz, and 300 feet in width on

each side of the middle of said lead, lode or vein, to-

gether with all mineral deposits contained there, and all

timber growing within the limits of said claim, and all

water and water privileges thereon or appurtenant

thereto, situate in the Searchlight Mining District,

county of Lincoln, and state of Nevada, and more par •

ticularly described as follows, to-wit

:

Commencing at discovery shaft or monument, and

said lines running west to stake 2, thence north to stake

4 thence east to stake 3, thence south to stake i.

Said claim is bounded on the west by the Santa Fe

and Morgan Courtney, on the north by the Barney Riley

and Bonanza, and on the east by the Munyon.

This claim zvas previously known as the Eddie. 'This

claim shall be known as the N. B. Grafter. Located this
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I St day of January, 1904. Locators: Burr Jeremiah

Hurley, John McDermott, W. J. Zerres, G. H. Wright."

The first so-called certificate on the "Grafter" claim

is found in the transcript, pages 42-44, and reads as fol-

lows:

"Amended Location Certificate.

Know all men by these presents: That we, the un-

dersigned citizens of the United States, and owners of

the 'N. B. Grafter' lode claim do hereby make and file

this our amended certificate of location upon the said

lode claim, situate in the Searchlight Mining District,

county of Lincoln, state of Nevada, claiming 300 feet

or fraction thereof in width on each side of the middle

of said lode at the surface, and all veins, lodes or ledges

within the boundaries of said claim with their dips, an-

gles and variations; 1305 linear feet on said lode run-

ning S. 41° 54' E, from this discovery post, and 195
linear feet running N. 41° 54' W. on said lode from this

discovery post. Said lode mining claim is bounded as fol-

lows, to-wit: Beginning at Cor. No. i,S.W. Cor,of claim,

thence S. 40° 18' E., 748.78 feet to the south side center

post, and on the same course 1497.55 ^^^^ to Cor. No. 2;

thence No. 52° 10' E., 275 feet to the east end center

post, and on same course 525 feet to Cor. No. 3, thence

S. 43° 4' E., 751.22 feet to the north side center post,

and on same course 1502.43 feet to Cor. No. 4, thence S.

52° 10' W. 230 feet to the west end center post, and on
same course, 462.46 feet to Cor. No. i, place of begin-

ning. Being the same lode to zvhich the original loca-

tion certificate (made by Burr Jeremiah Hurley, John
McDermott, W. J. Zerres and J. J-J. Wright) relates, as

hied in Book "D" at pages i2g-i^o. Searchlight Mining
District records.

Said lode claim is situated in the north half of section

34, twp. 28 south, range 63 east, M. D. M., about one-

half mile N. W. of the Searchlight postofiice, and all cor-

ners and boundaries of said claim are plainly marked
with ])ine posts 4 inches square and five feet long, set in

a mound of stone and earth.

A discovery shaft 4 ft. by 6 ft. 10 ft deep has been
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sunk near the discovery post, in all respects in accord-

ance with the laws of the state of Nevada. This amend-
ed certificate is filed without waiver of any previous

rights, for the, purpose of correcting and making more
specific the boundaries and description of said lode as

originally located upon the ground. Date of original lo-

cation, January i, 1904. Date of amended certificate,

February 15, 1904. W. J. Zerres, G. H. Wright, loca-

tors."

This so-called amended certificate wholly fails to com-

ply with the law, in that

:

I St. There is no statement in this certificate of any

discovery of mineral by the locators at any time.

2nd. There is no statement that any notice of location

was ever posted on the claim by the locators thereof.

3rd. There is no statement as to the general course

of the lode and whether it runs north and south or east

and west, or any other direction, nor any statement that

there is any lode on the claim.

4th. The certificate does not give the location of the

discovery shaft. It states as follows: "A discovery

shaft 4 ft. by 6 ft. 10 ft. deep has been sunk near the dis-

covery post in all respects in accordance with the laws

of the state of Nevada."

But it does not say where this shaft is located, nor

does it say, which is still more important, that this shaft

was sunk by the locators of this claim. The certificate

shows that the claim was located January ist, 1904, and

refers to the notice posted upon the claim, which we

have set out above. It was therefore a relocation of

what was claimed to be the abandoned "Eddie" mine or

claim, and there is nothing to show that this shaft, which

is mentioned in the certificate, was not the one sunk by
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the locators of the ^^Eddie", and if the locators of the

"Eddie" did sink a shaft then the dimensions of that

shaft should have been given, and it should have been

stated whether or not the parties relocating sank a new

shaft, or whether they sank the original shaft to a great-

er depth, and the dimensions and location of such shaft

should be clearly stated.

5th. There is no description of the corners of the

claim and the markings on the post or corners are not

given.

For these reasons it was claimed by us (and in their

brief upon motion for new trial was admitted by the

plaintiffs' attorneys as we have shown above) that this

certificate was void.

Now the plaintiff's attorneys claimed in the court be-

low that our location was invalid because we had re-

corded no location certificate.

They did not explain, although I asked them to do so,

how a void certificate was of any advantage over none

at all.

I argued that since the location of the "Eddie" claim

was perfect in every respect, except the recording of the

certificate, that the owners of the propert) had the right

to perfect their location by filing a proper certificate be-

fore the "jumper" had fully perfected his location. This

I claim the owners of the "Eddie" did by making out,

posting upon the claim, and properly recording a loca-

tion certificate, which is found at pages 51 to 53 of the

transcript and reads as follows:

"Amended and Additional Certificate of Location
OF THE Eddie Claim.

I, J. E. Packard, a native l:)orn citizen of the United
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States; and the present owner of the Eddy mining- claim,

located on the ninth day of February, 1902, by C. A. De-

Berry and L. J. Kaiser, hereby declare that said loca-

tors heretofore discovered a lode-bearing gold, silver

and other valuable deposits within the limits of said

claim and thereafter duly posted a notice of location at

the place of discovery and named the lode the Eddy
mine. That thereafter a shaft was sunk upon said claim,

the same being 6 feet by 4 feet in size, and being at least

10 feet in depth, and properly staked and monumented
said claim and did all other acts required by the laws

of the United States and the laws of the state of Nevada,

and the local laws and customs of this Searchlight

mining district, to properly locate said ground.

That since the location of said claim I have during

each year done and caused to be done the annual assess-

ment work thereon, and said claim having been surveyed

and restaked and remonumented by me, and desiring to

make more specific the boundaries and aescriptions of

said claim and to correct any mistakes or defects therein,

I make this my amended and addition location certifi-

cate and state as follows: That the general course of

the lead, lode or vein is N. 46° 45' W. 114 feet from
this discovery post and monument, and S. 40° 30' E.

1386 feet from this discovery post and monument, at

which said post a copy of this amended certificate is

posted, and I claim 300' feet in width on each side of

the middle of said lead, lode or vein at the surface, with

all leads, lodes or veins within the limits of said claim,

with the dips, angles and variations. That the main
shaft, a shaft 6 feet x 4 feet in size and 37 feet in depth,

bears N. 30° W. from said discovery monument and
post.

That said mining claim is bounded as follows, to-wit

:

Beginning at the S. W. Cor. marked S. W. No. i, Eddy
lode; thence S. 40° 45' E. 750 feet to south side center

post marked south side center Eddy lode ; thence on same
course 724.96 feet to Southeast Cor. marked S. E. Cor.

No. 2, Eddy lode; thence N. 31° 20' E. 311 feet to the

east end center post marked east end center, Eddy lode,

whence the N. W. Cor. of the Arizona lode claim bears

S. 80° 24' E. 495.30 ft., and the Searchlight postofiice
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bears S. 65° E. about 2300 feet, thence N. 26° 27' E. 320
ft., to the N. E. Cor. marked N. E. Cor. No. 3, Eddy lode;

thence N. 41° 59' W. 744.33 ft. to the north side center

marked north side center, Eddy lode; thence on same
course 744.33 to the N. W. Cor. post marked N. W. Cor.

No. 4, Eddy lode; thence S. 26° 27' W. 291.50 ft. to the

west end center post marked west end center, Eddy lode

;

thence on same course 310 feet to corner No. i, the

place of beginning. Said claim is situated in the north

half of sec. 34, twp. 28 S. range 63 east, M. D. B. and
M., in the Searchlight Mining District, county of Lin-

coln, state of Nevada, and all corners and boundaries of

said claim are plainly marked with pine posts 4" square

rnd 5 ft. long, set in mound of stone and earth four ft.

in diameter at the base, and 2^/4 ft. high around each

post. This amended certificate is made to correct any
error in the location of said ground or the description

thereof and to perfect any rights thereto without, how-
ever, waiving any previous rights acquired by reason of

said prior location and work done by said grantors.

Dated this 23rd day of April, A. D. 1904. J. E. Pack-
ard, owner."

From the facts set out above I argued in the court

below, and argue here, that the owners of the "Eddie"

perfected their location by filing the above certificate.

That that certificate is a substantial compliance with

law, and was filed for record before the "Grafter" lo-

cators had completed their pretended location by filing

a valid certificate. That these "Eddie" owners had a

right to do so under all the cases, and no case was cited

to the contrary of this proposition by my points.

The adjudged cases seem clear to this point, and I

only refer to, and make excerpts from a few of them.

In the case of Walton v. Wild Goose M. & T. Co.,

123 Fed. 209, the trial court had charged the jury among

other things as follows:
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''(9) It is not necessary that the acts requisite to

perfect a mineral location be performed in any par-

ticular order; it is sufficient if they are all performed
before any subsequent location is made."'

This instruction of the court was expressly approved

in that case. See 123 Fed. 217.

In the case of Preston v. Hunter, in this court, dy

Fed. 996-999, it is said:

''The mere failure to record the declaratory state-

ment within the statutory time does not render the loca-

tion of the claim invalid ivhere there are no intervening

rights before the record is properly made, if there has
been a ftdl compliance of the lazv in all other respects.

Faxon v. Barnard, 2 McCrary, 44, 4 Fed. 702 ; Van
Zandt V. Mining- Co., 2 McCrary, 159, 8 Fed. 725;
Strepey v. Stark, 7 Colo. 614, 5 Pac. 11 1; Craig v.

Thompson, 10 Colo. 517, 16 Pac. 24; Omar v. Soper,

II Colo. 380, 18 Pac. 443; McEvoy v. Hyman, 25 Fed.

596. In Belk v. Meagher, 104 U. S. 279, 283, it was
held that a failure to do the requisite amount of annual
development work on a claim under section 2324 of the

Revised Statutes of the United States simply renders

the claim subject to relocation by third parties, after

the lapse of the year, and not before, and that such

right of relocation is itself lost, and the original owner
is restored to all of his rights, if he enters without force,

and resumes work, before a relocation is perfected by
any third party. Oscamp v. Mining Co., 7 C. C. A.

233, 58 Fed. 293; Wade Mining Claims, sec. 30, page

In Gonu v. Russell, 3 Mont. 358 (1879), it is held:

"A locator of a quartz lode having forfeited the same
by reason of failure to perform the necessary labor, an-

other entered upon the ground on July 3, 1877, posted a

notice describing the claim by boundaries, marked the

boundaries on July 19, and recorded thfe claim on July
20. On July 19, one hour before the marking of the

boundaries, the original locator resumed work. His
title was held good. The law contemplates that the lo-
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cation of a mining claim shall consist of a number of

distinct acts, which are independent of each other. The
last that may be done does not relate back to the first,

and all must be performed before a legal location ex-

ists. The owner of a lode which has become subject

to relocation can resume work thereon at any time prior

to the performance of all these acts. The appellant could

not make a valid location of the E. lode until he had
marked the boundaries so that they could be traced

readily by means of stakes, monuments, natural ob-

jects, or any other certain means. The resumption of

labor in good faith by the respondent before the appel-

lant perfected his location rendered null the prior acts of

the appellant."

In the case of McGinnis v. Eggbert, Colo., 5th Pac.

652-654, it is said:

"The same defect which is alleged against the origi-

nal location certificate of the Winnebago lode, also

existed in the original certificate of the Litttle Chief.
This zvas conceded by the filing of an amended certiH-

cate by the plaintiffs. The latter instrument, however,

was not filed for record until the lapse of several week.s

after the defect in the location certificate of the Winne-
bago claim had been corrected. If, then, it be said that

at the time of plaintiff's entry upon the claim no valid

location of it existed, on account of said defect in the

location certificate, it may be answered that no valid

relocation of the claim existed when the defendant's

amendment was recorded.

We are of opinion that the defendant was in a

position, under the foregoing facts and circumstances,

to invoke the rule of decision that a subsequent locator

cannot object that all the steps necessary to a valid loca-

tion of a mining claim were not performed at the time

of its location, provided they were afterwards performed
before other rights attached. This rule was applied

when objections were raised that claims were not suf-

ficiently marked ujoon the ground at the time of the lo-

cation. North Noonday M. Co. v. Orient M'. Co., 6
Sawy. 313; S. C. i Fed. Rep. 522; Jupiter M.Co. v. Bodic
M. Co., 7 Sawy. 1 14; S. C. 1 1 Fed. Rep. 666. It was like-
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wise invoked in cases of failures to file location certifi-

cates within three months after discovery of claims, as

required by statute. Faxon v. Barnard, 2 McCrary,

44; S. C. 4 Fed. Rep. 702. So, also, it has been held that

a failure to sink a discovery shaft to mineral in place at

time of survey and location may be cured by subse-

quently so sinking it, and the same will relate back to the

location, and enable the locator to hold the claim against

all who had not acquired interests in the lode at the time
the acts were performed. ZoUars v. Evans, 2 McCrary,

39, 43; S. C. 5 Fed. Rep. 172. See, also, 6 Sawy. 309;
S. C. I Fed. Rep. 522."

In the case of Faxon v. Barnard, 4th Fed. 702, it is

held:

"An act of the assembly of the state of Colorado
(Rev. St. 629) requires that the certificate of the loca-

tion of a mining claim must be filed of record in the

office of the recorder of the county in which the claim
may be, within three months next after the discovery of

the lode. Held, that failure to record the certificate

within the prescribed time would not render the same
invalid, provided all things had been done as the act re-

quired, before any other and better right to the same
ground had been perfected."

In this case Judge Hallett said:

"A question common to both claims is whether a cer-

tificate of location must be filed of record in the office

of the recorder of the county in which the claim may be,

within three months next after the discovery of the lode,

as required by the act of assembly of 1874. Rev. St.

629. In terms, the act requires the certificate to be
filed within that time; and, to secure the claim from
the date of discovery against intervening claimants
seeking to locate the same ground, it would seem to be
necessary to comply with its provisions. But no reason
is perceived for saying that the certificate shall be in-

valid if not filed within the time fixed by law. The de-
sign of the law clearly is to give the discoverer time for
doing the acts necessary to a proper location. He may
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sink his discovery shaft within 60 days; he may put

up his discovery notice, and his boundary stakes, and
record his certificate of location within three months;
faihng in this he shall have no right as against one who
has been more diligent in fulfilling the statute although
later in point of time. But zvhcn all things haz'e been
done as the act requires, before any other and better

right to the same ground has been perfected, it seems
to be just and entirely consistent zvith the statute to rec-

ognise the location as having been properly made."

IV.

This Case was Tried Before the Court Without a

Jury, a Jury Having Been Expressly Waived

[Tr. p. 13], AND THE Finding was General [Tr.

p. 14]. Upon Writ of Error Therefore this

Court Can Only Review the Errors of Law
Occurring at the Trial, that were Duly Ex-

cepted To, IF Any Such Errors there were.

At the Close of the Evidence No Special Findings

were Asked from the Court, and the Evidence

Cannot, therefore, be Reviewed.

Findings, general or special, have the effect of a ver-

dict of a jury. And are conclusiz'e if there be any evi-

dence to support them. Norris v. Jackson, (1869) 9

Wall. U. S. 125; Reed v. Stapp, (C. C. A. 1892) 52 Fed-

Rep. 641 ; Stanley v. Albany County, (1887) 121 U. S,

535; King v. Smith, (C. C. A. 1901) no Fed Rep. 95;

The Abbotsford, ("1878) 98 U. S. 443; Grayson v.

Lynch, (1896) 163 U. S. 468, affirming Lynch

v. Grayson, (1893) 7 N. Mex. 26; St. Louis v. Rutz,

(1891) 138 U. S. 226; Hathaway v. Cambridge First

Nat. Bank, (1890) 134 U. S. 495; Walnut v. Wade,
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(i88o) 103 U. S. 683; U. S. V. Dawson, (1879) loi U.

S. 569; Dooley v. Peace, (C. C. A. 1898) 88 Fed. Rep.

448; Smiley v. Barker, (C. C. A. 1897) 83 Fed. Rep.

684; St. Louis Fourth Nat Bank v. Belleville, (C. C.

A. 1897) 83 Fed. Rep. 675; Distilling etc. Co. v. Gotts-

chalk Co., (C. C. A. 1895) 66 Fed. Rep. 609; Pacific

Postal Tel. Cable Co. v. Fleishchner, (C. C. A. 1895) 66

Fed. Rep. 899.

Where there is a general finding, the bill of excep-

tions cannot he used to bring up the zvhole testimony for

reviezv any more than in a trial by jury. St. Louis v.

Western Union Tel. Co., (1897) 166 U. S. 388; Grayson

V. Lynch, (1896) 163 U. S. 468; affirming Lynch v.

Grayson, (1893) 7 N. Mex. 26; The Abbotsford,

(1878) 98 U. S. 440; Coddington v. Richardson, (1870)

10 Wall. (U. S.) 516. Unless at tlie close of all the evi-

dence the court is asked to declare that the evidence

is not sufficient, and then only zvhen the bill of ex-

ceptions states that all the evidence is sent up. Craw-

ford V. Foster, (C. C. A. 1897) 83 Fed. Rep. 975; U. S.

Mutual Ace. Assoc, v. Robinson, (C. C. A. 1896) 74

Fed. Rep. 10.

We may remark that at the close of the evidence in

ihis case the court zvas not asked to declare anything

as to the evidence and zvas not asked to make any special

findings, and the evidence not being before the court it

cannot he reviezved.

A general finding is conclusive upon all matters of

fact, precisely as the verdict of a jury. Lehnen v. Dick-

son, (1893) 148 U. S. 71; Martinton v. Fairbanks,

(1884) 112 U. S. 670; U. S. V. American Bonding etc.

Co. (C. C. A. 1898) 89 Fed. Rep. 925; Insurance C. v.
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Folsom, (1873) 18 Wall. (U. S. 237); Woodbury v.

Shawneetown, (1896) 74 Fed. Rep. 205; Rhodes v. U.

S. National Bank, (C. C. A. 1895) 66 Fed. Rep. 512;

Distilling etc. Co. v. Gottschalk Co., (1895) 66 Fed.

Rep. 609; Skinner v. Franklin County, (C. C. A.

1893) 56 Fed. Rep. 783; British Queen Min. Co. v.

Baker Silver Min. Co., (1891) 139 U. S. 222; Evans

V. Kister, (C. C. A. 1899) 92 Fed. Rep. 832.

TJie review zvhere the finding is general is limited to

the snificiency of the complaint and the rulings in the

progress of the trial, if any be preserved, on question of

law. St. Louis v. Western Union Tel. Co., (1897) 166

U. S. 388;Lehnenv. Dickson, (1893) 148 U. S. 71 ; Mar-

tinton V. Fairbanks, (1885) 112 U. S. 670; Otoe County

V. Baldwin, (1884) iii U. S. i ; Ohio v. Marcy, (1873)

18 Wall. (U. S.) 552; Richmond v. Smith, (1872) 15

Wall. (U. S.) 429; Miller v. Brooklyn L. Ins. Co.,

(1870) 12 Wall. (U. S.) 285; Flanders v. Tweed,

(1869) 9 Wall. (U. S.) 425; New Orleans v. Gaines,

(1859) 22 Now. (U. S.) 141; Key West v. Baer, (C

C. A. 1895) 66 Fed. Rep. 442; Crawford v. Foster, (C.

C. A. 1898) 84 Fed. Rep. 939; St. Louis Fourth Nat,

Bank v. Belleville, (C. C. A. 1897) 83 Fed Rep. 675;

U. S. V. Indian Grave Drainage Dist., (C. C. A. 1898)

85 Fed. Rep. 931. Provided the facts were not admitted

in the pleadings. Otoe County v. Baldwin, (1884) iii

U. S. i; Dickson v. Planters Bank, (1872) 16 Wall.

(U. S.) 250; Coddington v. Richardson, (1870) 10

Wall. (U. S.) 516.

There is no question here as to the pleadings, and the

only rulings in the progress of the trial which are men-

tioned in the assignment of errors are the first three
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assignments to the introduction to the location notice

and the two certificates of location. None of the other

assignments can be considered by this court, and we

treat of those farther on in our argument.

Upon a general finding there is presented on appeal

no question of the sufficiency of the facts found to sup-

port the judgment. Woodbury v. Shawneetown, (C. C.

A. 1896) 74 Fed. Rep. 205. But upon a proper request

for a definite riding at the close of all the evidence, the

question of the suificiency of the evidence to zvarrant the

finding may be raised and reznezved. Barnard v. Ran-

dle, (C. C. A. 1901) no Fed. Rep. 906. See dissent-

ing opinion in Searcy County v. Thompson (C. C. A.

1895) 66 Fed. Rep. 92; M'artinton v. Fairbanks (1885)

112 U. S. 670. See O'Neil v. Manhattan L. Ins. Co.,

(C. C. A. 1895) 71 Fed. Rep. 254.

"When a party in the Circuit Court waives a jury,

and agrees to submit his case to the court, it must be
done in writing; and if he wishes to raise any question

of law upon the merits in the court above, he should re-

quest special findings of fact by the court framed like a

special verdict of a jury, and then reserve his exceptions

to those findings, if he deems them not to be sustained

by any evidence; and if he wishes to except to the con-

clusion of law, dra^Ml by the court from the facts found,

he should have them separately stated and excepted to.

In this way, and in this way only, is it possible for him
to review completely the action of the court below upon
the merits." Per Gaft, I., in Humphreys v. Cincinnati

Third Nat. Bank, (C. C. A. 1896) 75 Fed. Rep. 855.
Followed in Fales v. New York L. Ins. Co., (C. C. A.

1899) 98 Fed. Rep. 237.

A jury was expressly waived in this case [Tr. p. 13].

At the close of the evidence in this case no special
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findings were asked and the action of the court upon

the merits cannot therefore be reviewed.

The only use which can he made of the hill of ex-

ceptions of facts, is to present the rulings of the court in

the progress of the trial upon questions of law. The

E. A. Packer, (1891) 140 U. S. 360; The Annie Linds-

ley, (1881) 104 U. S. 185; Walnut v. Wade (1880) 103

U. S. 688; The Abbotsford, (1878) 98 U. S. 440; Norris

V. Jackson, (1869) 9 Wall. (U. S.) 125; Key West v.

Baer, (C. C. A. 1895) 66 Fed. Rep. 441.

If the findings of fact he general, only such rulings

will he reveiwed as are presented hy a hill of exceptions.

Wilson V. Merchants' L. & T. Co., ( 1901 ) 183 U. S. 121

;

St. Louis V. Western Union Tel. Co., (1897) 166 U. S.

388; Grayson v. Lynch, (1896) 163 U. S. 468, aMnning

Lnych v. Grayson, (1893) 7 Mex. 26; Santa Anna v.

Frank, (1885) 113 U. S. 339; Mercantile Mut. Ins, Co.

V. Folsom, (1873) 18 Wall. (U. S.) 237; Dirst v. Mor-

ris, (1871) 14 Wall. (U. S.) 484; Flanders v. Tweed,

(1869) 9 Wall. (U. S.) 425; American Credit Indem-

nity Co. V. Athens Woolen Mills, (C. C. A. 1899) 9^

Fed. Rep. 581 ; U. S. v. Indian Grave Drainage Dist.

(C. C. A. 1898) 85 Fed. Rep. 928. See Suydam v. Wil-

liamson, (1857) 20 How. (U. S.) 427. And for errors

apparent upon the record, Bethell v. Mathews, (1871)

13 Wall. (U. S.) I ; Baset v. U. S., (1869) 9 Wall. (U.

S.) 38; Campbell Commission Co. v. Trammell (C. C.

A. 1896) 74 Fed. Rep. 917; Key West v. Baer, (C. C.

A. 1895) 66 Fed Rep. 440.

In the case of Wilson v. Merchants Loan and Trust

Company, 183 U. S. 121 -127, the court says:
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"An exception to a general finding- of the court on a

trial without a jury brings up no question for review.

The finding is conclusive, and there must be exceptions

taken to the rulings of the court during the trial, in or-

der to permit a review thereof.

Insurance Company v. Folsom, i8 Wall. 327.

In Martinton v. Fairbanks, 112 U. S. 670, which
was a trial before the judge, without the intervention of

a jury, and where there was only a general finding of

facts, and a judgment for the plaintifif below, the court

decided, that an exception to the general finding of the

court for the plaintifif upon the evidence adduced at the

trial presented no question of law, which the court could

review."

In the case of Dooley v. Pease, 180 U. S. p. 126-131,

the court says

:

"Where a case is tried by the court, a jury having been
waived, its findings upon questions of fact are conclusive

in the courts of review, it matters not how convincmg
the argument that upon the evidence the findings should
have been different. Stanley v. Supervisors, 121 U. S.

547-
Errors alleged in the findings of the court are not

subject to revision by the Court of Appeals, or by this

court, if there was any evidence upon which such find-

ings could be made."

Hathaway v. National Bank, 134 U. S. 498;

St. Louis V. Retz, 138 U. S. 241

;

Runkle v. Burnham, 153 U. S. 225.

V.

We Insist that None of the Assignments of Error,

Except the First Three, Can Be Considered

BY this Court, and that the First Three, Even
IF Good, which We Strenously Deny, Relate

TO Immaterial Evidence which Did Not Pret-
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UDrcE TiTE Plaintiff in Error, and is No

Ground for Reversal of the Judgment.

That the Fourth and Fifth Assignments of Error

ARE Exceptions to a General Finding, and

Bring Up No Question for Review.

That the Sixth and Seventh Assignments of Er-

ror Cannot Be Considered, as They Refer to

Matters Not Properly a Part of the Record

AND OCCURING AfTER THE FiNAL JUDGMENT, AND

THE Judgment Can Only Be Reversed on Ac-

count of Errors Occurring at the Trial.

The first assignment of error [Tr. p. 82] states, that

"The court erred in admitting in evidence the notice of

location of the Eddie lode."

This location notice is set out in full at pages 49 and

50 of the transcript. We think it needless to set it out

here, although it is not given in full in the assignment

We believe that its admission in evidence was not error

on the part of the court, although as we shall argue here-

after the offer of this record evidence l^y the defendant

was probably wholly immaterial and unnecessary.

In the opinion in this case. Judge Hawley said as to

the introduction of this notice of location [Tr. p. 31] :

"Objection was made to the introduction of the origi •

nal notice of location of the 'Eddie' on the ground that it

does not give the distance on each side of the discovery

point on the claim, nor the general course of the vein,

lliis objection is, in my opinion, more technical than
sound. The courts have almost universally held that

a literal and strict compliance with the law in these re-

spects is not demanded; tliat a liberal construction

should be given to the language used Ijy miners in
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drafting their notices of location, and that a substan-

tial compliance with the law is all that is required.

Book V. Justice M. Co., 58 Fed. 106, 115;

I Lindley on Mines (2 ed.), sec. 355 and authori-

ties there cited;

I Snyder on Mines, sec. 368;

McCulloch V. Murphy, 125 Fed. 147, 149;

Sanders v. Noble, 22 Mon. no, 137 (55 Pac.

1037)-

The notice constitutes a substantial compliance with
the provisions of section 208 (Comp. L. Nev. 1900).
The owners of the Eddie also complied with the pro-

visions of section 209 (Comp. L. Nev. 1900)."

To cite additional cases to this point, or to make long

excerpts from the cases, to this court, is certainly un-

necessary. The text books referred to by Judge Hawley

give examples of notices, which have been held good by

the courts, many of them vastly less clear than the notice

placed upon the "Eddie", and there is no doubt in our

mind as to the correctness of Judge Hawley's ruling.

The second assignment [Tr. p. 83].

This objection is to the admission in evidence of the

location certificate.

Again as to this certificate, we claim that it is a sub-

stantial compliance with the law, and almost literally

perfect. It is set out in the transcript, page 51-53.

As to plaintiffs' objections, we say:

1st. It does give the number of feet claimed in

length along the vein each way from the point of dis-

covery.

2nd. It does give the general course of the vein.

3rd. It gives the size and depth of the discovery shaft

and its precise direction from the discovery shaft, but



not the number of feet distant. It must, however, have

been upon this course between the discovery post and the

end of the claim, which was only 1 14 feet distant. This,

we claim, was a substantial compliance with the law,

and we claim that in all respects except this, the certifi-

cate was perfect. The certificate states that it was

posted on the claim, and it was recorded. The owners

of the "Eddie" had made a good discovery, had com-

plied wath Sec. 209 (Nev. Comp. Law) and had held

the claim by doing more labor than the law required as

assessment work.

If this certificate was not an amended certificate, we

claim that it will be treated as an original one, for at

that time the "jumpers" had not perfected their reloca-

tion.

In the case of Walton v. Wild Goose M. & T. Co

,

123 Fed. 209, and at page 214, this court, speaking-

through Judge Hawley said:

"If there are any clerical errors as to the courses

or distances, the rule is that such discrepancies are to

be controlled by the monuments erected upon the ground
or references to other well-known objects or locations.

The objections of counsel as to the difference in the

descriptions of the claims in the complaint and notice

are hypercritical in their character."

We claim that this statement characterizes the criti-

cism by the defendant in error of the "Eddie" location

certificate of April 23, 1904, and also the criticism of the

certificate of August 10, 1904.

The third assignment [Tr. p. (S4[ is as to the admis-

sion of another amended certificate made August loth,

by Vanina, the then owner of the "Eddie". We claim

that this certificate also is a good and valid certificate.
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Now the complaint in this case alleges tha-t Vanina was

and is in possession of the Eddie claim, claiming title.

The proof made by plaintiff showed that they had re-

located the Eddie ground. They were therefore es-

topped to claim that the original location was not valid

and such a location includes the making and recording

of a location certificate. They were, we think, estopped

to object to these notices or records of the paper title

of the Eddie. There is good authority for saying that

this evidence was immaterial and zvholly unnecessary^

and if this be so, it could not have prejudiced the plain-

tiffs.

In Belk v. Meagher, 104 U. S., 284, the court says:

"Mining claims are not open to relocation until the

rights of the former locator have come to an end. The
relocator seeks to avail himself of mineral in the public

lands which another has discovered. This he cannot do
until the discoverer has, in law, abandoned his claim

and left the property open for another to take up. The
right of location upon the mineral lands of the United
States is a privilege granted by Congress, but it can only

be exercised within the limits prescribed by a grant. A
location can only be made where the law allows it to

be done. Any attempt to go beyond that will be of no
avail. Hence a relocation of land actually covered at

the time by another valid and subsisting location, is

void ; and this, not only against the prior locator, but all

the world, because the law allows no such thing to be

done.
"* * * As Belk sets up title only as the relocator of

part of the original claim, he impliedly admits the va-

lidity of the prior location. There can be no relocation

unless there has been a prior valid location or something
equivalent of the same property. It is nowhere disputed

that Humphrey and Allison were the locators and own-
ers of the claim originally. The proof by the record zvas

therefore probably unnecessary."
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The only evidence that the case required was the

evidence as to forfeiture by failure to do the assessment

work. In this the plaintiff wholly failed. The work was

done and much more than the law required was done

each year, and this there was no real attempt to deny.

Defendant made this proof, and this with plaintiffs' ad-

missions in their location notice and pleadings gave

the defendant the judgment.

These first three assignments of error therefore fall

and cannot avail the plaintiffs. The result must have

been just the same had this record evidence not been

introduced, and even if there was error in admitting the

notice and certificates it was error without prejudice."

The fourth and fifth assignments are as follows

[fourth assignment, Tr. p. 85] :

''The court erred in finding 'all the issues herein in

favor of said defendant and against the plaintiffs,' for

the reason that the principal issue in said case was the

ownership and right to the possession of the mining
ground in question, and the undisputed evidence shows
that while the defendant and his grantors did certain

location work on the ground, they utterly failed to make
or record any certificate of location of said mining claim

for more than two years and until after plaintiffs and
their grantors had."

[Fifth assignment, Tr. p. 86.];

"Said court erred in finding 'all the issues herein in

favor of said defendant and against said plaintiffs, for

the reason that the evidence shows conclusively that the

plaintiffs initiated and perfected a valid location, to-wit,

the N. R. Grafter covering the so-called Eddy ground;
between the first of January, 1904, and the date when
the suit was commenced, by making a discovery, sinking

a discovery shaft, staking the claim, marking the cor-

ners and making, filing and recording a certificate of lo-

cation as required by law. The undisputed evidence also
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shows that the N. B. Grafter ground was open to loca-

tion at the time the N. B. Grafter was located'."

The fourth and fifth assignments of error are merely,

each, exceptions to a general finding and nothing else.

They are either this, which as we think is the fact, or

they are an attempt to review the testimony. In either

case they can not be considered by the court, for as we

have seen, where there is as here, a general finding, the

bill of exceptions cannot be used to bring up the testi-

mony for review. And an exception to a general find-

ing brings up no question for review. These exceptions

cannot be considered by this court.

A general finding cannot be reviezved by a bill of ex-

ceptions or in any other manner. Bowden v. Burnham,

(C. C. A. 1894) 59 Fed. Rep. 752; Rodecker v. Litauer,

(C. C. A. 1894) 59 Fed. Rep. 857.

An exception to a general finding brings up no ques-

tion for revieiv. Wilson v. Merchants L. & T. Co.

(1901) 183 U. S. I2T ; British Queen Min. Co. v. Baker

Silver Min. Co., (1891) 139 U. S. 222; Springfield F. &
M. Ins. Co. V. Sea, (1S74) 21 Wall. (U. S.) 158; Bur-

rows V. Niblack, (C. C. A. 1898) 84 Fed. Rep. iii;

Groves v. Sentell, (C. C. A. 1895) 69 Fed. 223; Rhodes

V. U. S. National Bank, (C. C. A. 1895) 66 Fed. Rep.

512; Searcy County v. Thompson (C. C. A. 1895) 66

Fed. Rep. 92.

When the sfafnfe speaks of the ''rulings of the court

in the progress of the trial," it includes all rulings on

questions of lazv zvhich the court may make dozun to the

time the finding of facts is formally made. Clements v.

Phoenix Ins. Co., (1869) 7 Blatchf. (U. S.) 51; White
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V. German Alliance Ins. Co., (C. C. A. 1900) 103 Fed.

Rep. 260; Key West v. Baer, (C. C. A. 1895) 66 Fed.

Rep. 443. It docs not include the general or special find-

ing nor the conclusions embodied in such general finding.

Crews V. Brewer, (1873) 19 AVall. (U. S.) 70; Cooper

V. Omohundro, (1873) 19 Wall. (U. S.) 65; Mercantile

Mut. Ins. Co. V. Folsom, (1873) 18 Wall. (U. S.) 237;

Key West v. Baer, (C. C. A. 1895) 66 Fed. Rep. 443;

Rhodes v. U. S. National Bank, (C. C. A. 1895) 66 Fed.

Rep. 512; Distilling etc. Co. v. Gottschalk Co., (C. C. A.

1895) 66 Fed. Rep. 610.

The sixth assignment of error [Tr. p. 86] is as fol-

lows :

"The court erred in failing and refusing to find that

no certificate of location of said Eddy mining claim had
been recorded with the district mining recorder of

Searchlight mining district or in the office of the county

recorder of Lincoln county prior to April 23, 1904, be-

cause this fact is supported by the undisputed evidence.

The uncontradicted evidence shows that no valid loca-

tion of said Eddv mine was ever made because no notice

or certificate of location was ever filed or recorded in the

office of the county recorder of said county of Lincoln,

and no certificate of location was ever recorded by the

district recorder of the mining district in which the

claim is situated until more than two years after the

notice of location was posted and until long after plain-

tiffs and their grantors had made a valid location of the

same mining ground as the N. B. Grafter."

The seventh assignment of error [Tr. p. 87] is as

follows

:

"The court erred in failing and refusing to find the

facts set out in plaintiffs' proposed findings numbered
IV, V, VI, VII, VJII, X and XII, because they are sup-

ported by the undisputed evidence and they show that
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the N. B. Grafter, was and is a valid location and was
located according to law."

The defendant claims that the 6th and /th assign-

ments of error cannot he considered by this court as they

refer to an order made after final judgment and made

upon ex-parte application of the plaintiffs requesting

that special findings be signed by the court.

We insist that this writ of error does not bring this

matter before the court, and that this court can only re-

view errors occurring at the trial.

The judgment in this case was entered on Februar}/

i6th, 1905, pursuant to the general finding of the court

signed on February 15th, 1905, and filed on February

1 6th, 1905. [Tr. pp. 13-15 and 63-65.]

It seems that thereafter and on the 13th day of March,

IQ05, without any notice to the defendant the plaintiffs

applied to the court to make special findings. [Tr. pp.

66-75-1

On the 20th day of March, 1905, the court filed an or-

der refusing to make such findings. [Tr. p. 75.]

Upon making this order Judge Hawley filed an opin-

ion [Tr. p. 75] which reads as follows:

"This case was decided by the court January 28th,

1905. General findings of fact were signed by me on
February T5th, and judgment entered thereon, and the

judgment roll then made up by the clerk. Thereafter

the plaintiff, before the close of the term, presented to me
the foregoing special findings of fact, with the request

that they be signed by me. These findings include sev-

eral immaterial issues, which are wholly unnecessary;

they also set out all the probative facts, and substantially

include all the evidence in the case.

The findings should only contain a statement of the

ultimate facts. These objections, however, could be
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readily removed, but I am of the opinion that the court

is not required, under the fact above stated, to sign

special findings, especially after the judgment is ren

dered; that general findings, authorizing the judgment
to be rendered, should not be accompanied by special

findings, and such special findings, if signed, cannot be

made a part of the record in this case.

The rule is universal that the findings of a trial court

in an action at law, stand in the place of the verdict of a

jury."

In British Queen M. Co. v. Baker, S. M. Co., 139 U
S. S. 222, the court said:

"This case was tried by the Circuit Court, without a

jury, and under sees. 64c) and 700, Rev. Stat., the find-

ing must be 'either general or special'. It cannot be both.

Here there was a general finding."

Other authorities are to the same efifect

:

"A special finding, like a general finding or verdict, is

in itself a part of the record. It ought not to be ac-

companied with a general finding."

Wesson v. Saline County, yT, Fed. 917, 918; Austin v.

Hamilton County, 76 Fed. 208, 210; Daube v. Philadel-

phia Co., yy Fed. 713, 715.

Where general findings of fact are sufficient to sup-

port the judgment "w^e do not understand that the court

could be required to make findings of special issues of

fact."

West Va. N. R. Co. v. United States, 134 Fed. 198,

202.

"1 am una1)le to see any benefit that could possibly ac-

crue to the plaintififs in this case by signing the special

findings. Every question that could be raised in the case
is available by the record, as it stands. Therefore, I

decline to sign the special findings, because, in my opin •

ion, they are not warranted by the practice of this court,
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but will give leave to the plaintiff to file the same with

the clerk of this court, and preserve any exception he

may have to the ruling here made.

Dated March 20th, 1905.

Hawley, Judge."

Section 649, Rev. St. U. S., reads as follows:

"Issues of fact in civil cases in any circuit court may
be tried and determined by the court, without the inter-

vention of a jury, whenever the parties, or their attor-

neys of record, file with the clerk a stipulation in writing

waiving a jury. The finding of the court upon the facts,

which may he eitJicr general or special, shall have the

same effect as the verdict of a jury.'"

Section 700, Rev. St. U. S., reads as follows:

"When an issue of fact in any civil cause in a circuit

court is tried and determined by the court without the

intervention of a jury, according to section six hundred
and forty-nine, tJie ridings of the court in the progress

of the trial of the cause, if excepted to at the time, and
duly presented by a hill of exceptions, may he reviewed
hy the Supreme Court upon a zvrit of error or upon
appeal; and when the fincHng is special the review may
extend to the determination of the sufficiency of the facts

found to support the judgment."

A finding may he either general or special, hut not

hoth. British Queen Min. Co. v. Baker Silver Min. Co.,

(1891) 139 U. S. 222; Wesson v. Saline County, (C. C
A. 1896) y^ Fed. Rep. 917: Austin v. Hamilton County,

(C. C. A. 1896) 76 Fed. Rep. 208; Daube v. Philadel-

phia, etc., Coal, etc., Co., (C. C. A. 1897) yy Fed. Rep

713; Wright V. Bragg, (C. C. A. 1899) 96 Fed. Rep.

731; Corliss V. Pulaski County, (C. C. A. 1902) 116

Fed. Rep. 289; Sees. 649 and 700, Rev. Stat.; West Va
V. U. S., 134 Fed. 198-202.

Whether the findings shall he special or general rests
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in the discretion of the court. Mercantile Mut. Ins. Co

V. Folsom (1873) 18 Wall. (U. S.) 237, affirming Fol-

som V. Mercantile Mut. Ins. Co., (1871) 9 Blatchf. (U.

S.) 201 ; Dirst v. Morris, (1871) 14 Wall. (U. S.) 484

Aetna I.. Ins. Co. v. Hamilton County, (C. C. A. 1897)

79 Fed. Rep. 575 ; Distilling, etc., Co. v. Gottschalk Co.

(C. C. A. 1895) 66 Fed. Rep. 609; Key West v. Baer

(C. C. A. 1895) 66 Fed. Rep. 440; Marye v. Strouse

(mo) 5 Fed. Rep. 494; Clement v. Phoenix Ins. Co.

(1869) 7 Blatchf. (U. S.) 51; White v. Thacher, (C

C. A. 1897) 78 Fed. Rep. 862.

VI.

There is no Conflict Between any Statement or

Proposition made by Judge Hawley in this

Case and the Proposition Litigated and De-

cided IN the Case of Butte City Water Co. v.

Baker, 196 U. S., page 119.

It has been said by attorneys since the decision of this

case that there was some conflict between these two de-

cisions, and I have understood that the attorneys for the

plaintifl^s in error so claimed at the time of the motion

for new trial.

Most of the questions in this case were entirely differ-

ent from those litigated in the Butte City case, but upon

the point there decided there not only is no conflict with

Judge Hawley's decision in this case, but they lay' down

the same law.

The syllabus in the Butte City Water Co. case reads

as follows:
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"i. Supplementary regulations concerning the loca-

tion of mining claims, prescribed by a state in addition

to the congressional regulations, are not invalid on the

theory that they were enacted in the exercise of an un-

lawful delegation by Congress of legislative power.
"2. The requirements of Mont. Ann. Codes, 3612,

that the declaration statement filed in the office of the

clerk of the county in which a mining lode or claim is

situated must contain 'the dimensions and location of the

discovery shaft, or its equivalent, sunk upon lode or

placer claims', and 'the location and description of each

corner, with the markings thereon', is not invalid as con-

flicting with congressional legislation prescribing regu-

lations for the location of mining claims."

In the decision in this case [Tr. p. 32] Judge Hawley

says

:

"The laws of the United States are well understood

by the miners and care is usually exercised by them in

complying therewith. Under these laws the miners are

not required to have their notices of location recorded;

the essential provisions are that 'the location must be

distinctly marked on the ground so that its boundaries

can be readily traced' ; and that 'not less than one hun
dred dollars' worth of labor shall be performed or im-

provements made during each year.' But it was pro-

vided in section 2324, Rev. St., that 'all records of mining
claims hereafter made shall contain the name or names
of the locators, the date of the location and such a de-

scription of the claim or claims located by reference to

some natural object or permanent monument as will

identify the claim.' It will thus be seen that Congress
evidently anticipated when it gave the authority that

'the miners of each mining district may make regulations

not in conflict with the laws of the United States, or with
the laws of the state or territory in which the district is

situated, governing the location, manner of recording,

amount of w^ork necessary to hold possession of a mining
claim', subject to the conditions therein stated that regu-

lations would be made in every mining district or by the

laws of the state for the recording of the claim.
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While it is true that there is nothings: in the United

States laws requirin,^ a record to be made of the loca-

tion, still the provisions of section 2324 clearlv impi^

that such provisions will be required either by the local

laws, rules or regulations of the miners or by the legis-

lature of the state."

In conclusion the defendant wishes to say that this

case was tried before Judge Hawley, argued and sub-

mitted, and his opinion occupies pages 17 to 39 of the

transcript in this case. In the last paragraph of his

opinion Judge Hawley says

:

"A'ly conclusion, arrived at after a painstaking and
somezvhat extended examination of all the facts and of

the authorities having relation thereto, is, that the plain-

tiffs have not established by a preponderance of evidence,

zvhich the lazu imposes upon them, their superior and
better right to the possession of the ground in contro-

versy as against the defendant, and that the defendant

is entitled to a judgment for his costs."

We insist that there are no errors upon the record

We also insist that the assignments of error made by the

plaintiffs' counsel bring up no questions for review.

That the appeal is utterly without merit and frivolous.

In the light of Judge Hawley's opinion in this case, and

the statement above quoted I feel as though I should

apologize to the court for the length of my brief and

argument.

Respectfully submitted,

Sidney J. Parsons,

Attorney for Defendant in Error.






